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From Counsel

A Preventive Law Service of The Office of The Judge Advocate General

Keeping You Informed On Personal Legal Affairs
Special Laws for Mobilizing Reserve/National Guard Members
Two laws offer special protections and benefits for mobilizing Reserve and National Guard members: the Soldiers’ and Sailors’ Civil Relief Act (SSCRA), Title 50 United States Code App. §§ 501 et seq., and the Uniformed Services Employment & Reemployment Rights Act (USERRA), Title 38, United States Code §§ 4301-4333.  Both federal laws give most mobilizing persons some important rights as they enter active duty.  Find more information about both on our Legal Services web site:  http://www.jagcnet.army.mil/legal. A legal assistance attorney can advise you specifically on the usual protections.

SSCRA Highlights:

Pre-active duty financial obligations.  When military service hampers your ability to meet certain financial obligations incurred before entering active duty, the SSCRA may help you during your active duty service.  For example, the SSCRA may entitle you to get the interest rate on a mortgage loan, credit card, or other debt lowered to 6 percent.  The SSCRA allows military members to give notice to terminate leases entered into before coming on active duty effective with 30 days after the next rental payment is due. 

After entering active duty, the SSCRA may allow: 

-- Delay of certain legal actions until the military member is able to return and adequately protect his or her interests. To obtain this protection, the court must be advised of the active-duty commitment and find the military member's participation has been materially affected. 

-- Prohibition of certain default judgments against active duty military members unless the party filing the action follows specific guidelines in the SSCRA.

In addition, landlords with military tenants also have restrictions. A military member who enters a lease for less than $1,200 a month cannot be evicted for up to three months without a court order. 

What to do?  To take advantage of these protections, the military member must request the SSCRA benefits.  Consult a legal assistance attorney for advice.

USERRA Highlights:

USERRA ensures that many mobilized Reserve and National Guard members can return to their former civilian jobs at the end of their military service.  To obtain the USERRA protections and benefits, inform your civilian employer of your active-duty commitment before leaving your civilian position and be away on military service for less than five years.  You should usually do so in writing and provide a copy of your military orders.  Your employer can find information about USERRA on the web sites mentioned below.  You might include a copy of this From Counsel or our From Counsel – Reemployment Rights Act in your letter to your employer.
USERRA protection applies if you meet all of these tests:

1.
Job.  Did you have a civilian job before you went on active duty?  USERRA applies to all private employers, state governments, and the federal government.

2.
Notice.  You (or a responsible officer from your military service) must give advance notice to your employer that you are leaving before leaving for active duty.  Notice can be oral or in writing, but written notice is best, and you should retain a copy of the letter.  Your legal assistance attorney has a sample letter.

3.
Character of service.  USERRA protections apply if you are discharged with an Honorable or General discharge.  You are not protected if your active duty ends with an Other Than Honorable Discharge, a Bad Conduct Discharge, or a Dishonorable Discharge, or you are dropped from the rolls.

4.
Prompt return to work.  If your military service lasted 30 days or less, you must report back to the first shift which begins after safe travel time from your military duty site plus eight hours to rest.  If you are on active duty for 31 to 180 days, you must apply in writing for reemployment within 14 days after completing military service.  If you were on active duty 181 days or more, you must apply in writing for reemployment within 90 days.  Tell your employer that you worked there before, and that you left for military service.  Any of these deadlines can be extended for up to two years if you are hospitalized or recovering from a service-connected injury or illness.

Once you return to your civilian employer after active duty, USERRA says that status, seniority, and most pension rights must be reinstated as if you never left.  Your employer should reinstate your health benefits.  You are also protected from termination other than for just cause for a period of time varying with the length of the active duty commitment.

More USERRA information:

· Mobilizing federal civilian employees will find useful information on the OPM web site: From OPM, http://www.opm.gov/oca/compmemo/2001/2001-09.htm, Rights & Benefits of Reservists Called to Active Duty.  See attachment 1 (http://www.opm.gov/oca/compmemo/2001/2001-09A.htm) for an overview of your USERRA-required rights and benefits.  Also from the Department of Labor, Small Business USERRA Handbook, http://www.dol.gov/asp/programs/handbook/userra.htm.
· The National Committee for Employer Support of the Guard and Reserve (ESGR) provides representatives who mediate re-employment issues between former military members and their civilian employers. ESGR can be reached at (800) 336-4590 or (703) 696-1400. In addition, their Web site at http://www.esgr.org provides information for mobilizing personnel and for employers.  Employers may contact an ESGR ombudsman toll-free at (800) 336-4590. Ombudsmen are trained to provide information and informal mediation services concerning civilian job rights of National Guard and Reserve members. As mediators, they act as neutrals, with a goal of helping bring about solutions to conflicts that are legal and equitable to both parties involved.

· The U.S. Department of Labor Veterans Employment and Training Service is responsible for resolving and/or investigating re-employment issues. They can be reached at (202) 219-9110. Their web site at http://www.dol.gov/dol/vets, has a Nontechnical Resource Guide to USERRA.
Also, a military legal assistance attorney may have additional information to assist you.

FROM COUNSEL is one of a series of informative handouts containing general information on topics that legal assistance attorneys frequently advise on.  Information provided is general in nature and does not constitute legal advice.  Consult an attorney for specific legal advice for your particular situation.  FROM COUNSEL is distributed to persons eligible for legal assistance under 10 USC 1044.























FROM COUNSEL is distributed by the [Location Name] Office of the Staff Judge Advocate, Legal Assistance Office, located in Building ###.   Our office hours are:  _______________________.  You may call us for an appointment at ###-#### or walk in on [days] between [hours].  Check our Legal Services web site, � HYPERLINK "http://www.jagcnet.army.mil/legal" ��http://www.jagcnet.army.mil/legal� for other helpful legal information on similar personal legal affairs topics.
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